
HIGHER EDUCATION AND RESEARCH BILL, 2010 
Expansion and excellence in higher education and research assume critical importance for achieving growth with equity in the Indian economy. As per the government estimates, currently about 12.4% of the students who complete secondary education enroll for higher education. For India to march ahead, this proportion has to be increased significantly at a fast pace. For achieving the gross enrolment ratio of 30% by 2020, as targeted by the government, and to ensure adequate activity in the field of research and development, requirement of 14000 colleges of general higher education, 12775 additional technical and professional institutions and 269 additional Universities has been estimated by the Union MHRD.  This is indeed a mammoth task, requiring radical overhaul of the  higher education system with regard to access, enrolment and more importantly quality. Needless to mention, this can only be achieved with the active participation of private sector – corporate as well as other non-profits.
Today, there are various entry barriers for the corporate and other private sector to enter into higher education due to multiplicity of regulatory bodies and overlap of regulations laid down by different bodies. All this leads to confusion and red tapism which breeds corruption. There is complete absence of encouragement, incentive or even acknowledgement for the role that the private sector can play in this very important sector. As a result, many eligible and deserving organizations shy away from entering the higher education sector.  
The following three pronged strategy can help achieve higher gross enrolment ratio in higher education and also pave the way for India to gradually regain its lost glory of a being a global knowledge destination:

1. Lower the entry barriers and encourage private corporate and other private entities to enter higher education, breed healthy competition as this is the only way to improve quality and ensure reasonable pricing

2. Put mechanism in place for maintenance of quality and transparency in higher education institutions - a mechanism that becomes self regulatory and ensures freedom  from inspector raj

3. Ensure strong deterrents for preventing exploitation by non serious education operators not having adequate focus on quality.
The proposed Higher Education and Research Bill 2010 (“NCHER Bill 2010”) is a bold step and is indeed a welcome move. However, it falls short in encouraging the first and foremost strategy mentioned above. 
Recommendation

Definition of “Private University”
The NCHER Bill 2010 does not define a ‘Private University’ which is privately funded and established under the state private university enactment. All regulations applicable to central/ state government run or aided universities may be not made applicable to Private Universities that are not receiving any grant from the centre or the state government. It is therefore necessary that a separate definition for ‘Private University’ is provided under the NCHER Bill 2010.

Specify Entry Requirements and Regulations 
In order to bring clarity, it is desirable to publish transparent norms for establishment of a private university. Under the revised draft NCHER Bill 2010, rules have been left to the government to prescribe. In other words, the norms as specified in Clause 25.2 (a) to (h) of the NCHER Bill 2010 should be published alongside the enactment of the NCHER Bill 2010. What is needed is simple clear base regulations, adherence of which itself would permit commencement of academic operations by new institutions, expansion of existing institutions and offering of new programs. Further, while framing the minimum standards for granting authorization to institutions for the establishment of private universities, it is important that the Commission takes into consideration the norms prescribed under the state enactments. This should be done to avoid situations where institutions that adhere to the minimum criteria laid down in the state enactments and are still not granted authorization by the Commission for falling short of the standards prescribed under the regulations framed by the Commission. Also, it is important that parity amongst all regulations, whether framed by the central or state government, in relation to the minimum criteria for the establishment of private universities is maintained. This approach will help avoid red tapism, discretionary decisions and delays.
Need to Lower Entry Barriers 
As per Clause 33 & 34 of the proposed HER Bill 2010, a private university even after its establishment is required to obtain yet another permission from the Commission to start its academic operations. This is nothing but adding one more layer of permissions/ approvals for setting up a private university. Private universities are enacted through an ordinance or law passed in a state legislative assembly, which happens only after qualifying through a fairly rigorous process and adherence to specified procedures and norms which also includes establishment of an Endowment Fund.  Further, it is mandatory for private universities to adhere to the minimum requirements laid down by central bodies such as UGC and AICTE. Further, these regulatory bodies are also empowered to inspect any university (including private university) to ensure the compliance of its norms and regulations. Moreover, as per Clause 35 of the proposed NCHER Bill 2010, the Commission vests with itself the powers to revoke the academic operations of a private university, if found unsatisfactory.
As such we see no purpose being served by adding yet one more layer of permissions as this will only result in delaying the procedure of establishment of a private educational institution/ university.
  Accreditation to Happen only after Running of an Institution for Three Years 
As per Clause 33(2) even before starting academic operations, new universities have to submit report from an ‘accreditation agency’ which has been defined under the NCHER Bill, 2010 as an agency registered under the National Accreditation for Higher Educational Institutions Act, 2010. It may be noted that the state private university enactments provide that a private university is required to obtain accreditation within three years of its establishment. For example, Section 40 of the Haryana Private Universities Act, 2006 states that every university is required to obtain accreditation from NAAC within 3 years of its establishment and to inform the state government and other central regulatory bodies (UGC, AICTE etc.) about the grade provided by NAAC to the university. It is important to understand that true assessment of quality of an institution and its programmes is only possible when an institution has run for a certain period of time. Further, NAAC and NBA are the only two reputed accrediting agencies, as on date, in our country. Keeping in mind the total number of institutions running/ commencing their operations, it is highly unlikely and not feasible for all institutions to get timely accredited. This would cause delays in the establishment of institutions and universities. 

Therefore, mandatory accreditation at the time of establishment of an institution needs to be deleted from the NCHER Bill, 2010. Such mandatory accreditation can commence after three years of establishment. 
 Encourage Private University to Set up Off Campus and Off Shore Centres  
As per section 3.3 of UGC (Establishment of & Maintenance of Standard in Private Universities), Regulations 2003, a private university is debarred from establishing off-campus centres and off shore campuses within first five years of its coming into existence. Moreover, it is also mandated that apart from taking permissions from the respective state or overseas government, the university also has to take permission from UGC to establish these centres/ campuses. This should be done away with, especially in the case of off-shore centres. Since the off-campus centres are  anyhow  required to adhere to the regulations of the Commission, with the Commission having the power to revoke the academic operations of such centres, it is suggested that the restriction of five years and the prior approval of the Commission should be done away with.

 Freedom for Fixation of Fees 
The private universities should be allowed to fix their fees in relation to quality of education and services provided. As it is the private universities are mandated to publish their fee on the website in a transparent manner and also file it with the regulatory bodies. Also there are certain court decisions at the highest level in this regard which already safeguard the interest of the students. Ultimately it is only by encouraging growth in supply of quality higher education to meet the growing demand that excessive fee charging can be checked. The encouragement to private sector to establish more and more higher education institutions would result in increased competition and keep a check on the prices, which shall have to be commensurate to the offerings of the respective institutions.

  Provision of RTI Act 
As per the provisions of Right to Information Act, the same is not applicable to organizations which do not have public funding. As such the private universities should not be covered under the Right to Information Act. Disclosure and transparency norms as laid down by the Commission shall anyhow take care of good governance. There seems to be no need to refer to the RTI Act in this Bill. RTI will naturally have jurisdiction wherever applicable under the provisions of that Act.
Importance of Inclusion of Industry Experts and Education Providers in the Governing Council and the Collegium 
It is well known that the de-linking of higher education with the needs of industry and society has resulted in mismatches and unemployment.  It is strongly recommended to provide for equitable representation from various industries in the Governing Council and the Collegium that function as think tanks and vision providers for the higher education. Moreover, representation from education providers and members of civil society shall ensure different perspectives and knowledge of ground realities, leading to practical decision making.

Power of Affiliation 
Subject to the fulfillment of certain prescribed norms, universities (the definition of universities in the NCHER Bill, 2010 includes private universities established under state enactments) have been empowered under the NCHER Bill 2010 to affiliate colleges. 

The Commission may confirm whether the power of affiliation of colleges apply to private universities as well, as the UGC (Establishment of and Maintenance of Standards in Private Universities) Regulations, 2003 prohibit private universities from affiliating colleges.

Establishment of Private Institutions under the Central Government 
As on date, private institutions are not permitted to be established as ‘universities’ under the central government. ‘Deemed to be university’ status is granted by the central government to institutions having 15 years of experience. Therefore, private parties interested in establishing a private higher educational institution can do so only in states having a private university enactment in place or else they have to run for 15 years as an educational institution (without the status of a university) before being eligible for a ‘deemed university’ status. Keeping in mind that the preamble of the HER Bill 2010 provides for promotion of higher educational institutions, it is imperative that the government provides a mechanism or procedure for the establishment of private educational institutions as Universities directly under it.

Higher Education Financial Services Corporation

The proposal to have a Higher Education Financial Services Corporation as envisaged in chapter VIII of the proposed Bill is welcome.  But this Corporation should be a separate entity and not part of the proposed Commission for Higher Education.  Its functions could be enlarged to also provide loans and grants to the students.  It could take over substantially grant giving functions of the UGC, AICTE etc., but in its new form it will promote investments in higher education in the public as well as private sector.   It is important especially in the context of HRD Ministry’s proposal to have an education refinancing fund. 
Need for Greater Focus to Promote R&D

The Bill should provide higher focus to the promotion of research of all kinds and at all levels; and to promote closer national and international cooperation as also cooperation between industries and research institutes for R&D.  Provisions in this regard in this Bill would be desirable. 

Vocational Education and Training
Polytechnics have been excluded from the scope of higher education institutions under the Bill. Diploma less than nine months is also excluded from the scope of the Bill. Vocational education in higher education is defined as a programme of study of not more than two years duration. Since vocational education can be of varying durations, even beyond two years, it is suggested that the restrictions of two years should be removed. Moreover, some polytechnics may also offer higher education courses and could be brought within the purview of the Bill. The real exclusion from the Bill should be for training institutions/ programmes that are exclusively meant for skill up-gradation/ training that are narrowly focused on specific jobs and quite different from generic skill that is part of higher education. 
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